rights and liabilities of an undisclosed principal is inconsistent with the elementary doctrines of the law of contract. The right of one person to sue another on a contract not really made with the person suing is unknown to every legal system except that of England and America." I This language, it is submitted, is not at all too strong. Let us analyze the common case of a sale on credit of specified goods by A to B, who, without A's knowledge, is buying for the benefit of C. The title to the goods sold must pass from A to B, because that was the declared intention of both parties. The actual transaction is, therefore, a sale by A to B. But this sale by A to B excludes the possibility of the sale of the same goods by A to C. 1°I n other words, A could prove a count for goods sold to B in an action against B, but could not prove a count for goods sold to C in an action against C. The rule, therefore, which permits A to charge either B or C at his option, permits a plaintiff to recover on his allegation regardless of his evidence.
But although B, and not C, acquires the legal title from A, P. holds that title from the outset for the benefit of C. The truth of the matter is, therefore, that B, in buying for an undisclosed principal, is not acting as an attorney or representative of his employer, but as his trustee. If we suppose the subject of the purchase to be land, this statement may be more convincing. When A conveys the land to B, no one will say that the title passes to C. But B, who gets the title, does not hold it for himself, but as trustee for-C. To say that A may charge C upon P's contract of purchase, is to maintain what no one would maintain, that a cestui que trust may be sued, and at law, upon contracts between the trustee and third persons.
The rule which permits the undisclosed principal to sue the third person, who has contracted with the agent, in ignorance of the agency, is no more defensible than that which sanctions a direct action by the third person against the undisclosed principal.
Suppose, for example, mutual promises by A to sell and convey and by B to buy a tract of land, B acting for the benefit of C, but A having no knowledge of this fact. A certainly becomes bound to B. This is the necessary result of their declared intentions. It is equally clear that neither intended that A .should assume more than one obligation. It follows, therefore, that there can be no direct obligation of A to C. Indirectly, indeed, C may reap the fruits of this contract, for B having acquired A's obligation for the benefit of C holds it, from the moment of its acquisition, as a trust-res. Here again B is acting not as the attorney, or representative, but as the trustee of C.
Logically, then, there is no direct relation between the undisclosed principal and the third person with whom the agent contracts. Only with the agent does the third person stand in the relation of obligor and obligee. Only the agent should sue, or be sued by, the third person. The soundness of these logical conclusions, and the unsoundness of the English and American doctrine to the contrary, find confirmation in the law of other countries. By the German law, the undisclosed principal cannot maintain an action against the third person with whom his agcnt has contracted unless the agent has assigned the claim to the principal ;" and on the other hand, no action can be maintained by the third person against the undisclosed principal.
2 The French law is to the same effect, 13 Moreover, this anomalous doctrine is a modern notion. There is no trace of it in the days when the action of debt was the normal remedy upon simple contracts. The agent of the undisclosed principal received the quid pro quo from the third person; he, therefore, and he only could be the debtor.'$ The first judicial sanction of the doctrine is by Lee, C. J., as late as 1743, in the nisi prius case of Schrimshire v. Alderton, 1 This case is instructive by reason of the reluctance of the jury to accept the direction of the judge. The action was brought by the undisclosed principal for the price of goods sold byhis factor. The buyer paid the factor, although the latter had failed and the principal had sent him notice not to do so. The judge "directed the jury in favor of the plaintiff. They went out and found for the defendant; were sent out a second, and a third time to reconsider it, and still adhered to their verdict; and being asked man by man. they separately declared they found for the defendant." Upon this a new trial was granted. "And at the sittings after this term, it came again before a special jury; when the Chief Justice declared that a factor's sale does by the general rule of law create a contract between the owner and the buyer. But notwithstanding this, the jury found for the defendant; and being asked their reasons, declared that they thought from the circumstances no credit was given as between the owner and the buyer, and that the latter was answerable to the factor only, and he only to the owner." This case recalls the earlier struggle of Lord Holt with the merchants as to the negotiability of promissory notes. In the later case as in the earlier one, the business men, although overridden by a masterful judge, were in the right, Alderton, the buyer, was the debtor of the factor, the latter holding his claim as trustee for the principal. was justified in paying the factor unless he had reason to suppose that the latter would use the money for his own purposes, and even in such a case his payment would make him liable to the principal, not at law, but only in equity for confederating with a delinquent trustee. The right to charge the undisclosed principal as a defendant was established in the last quarter of the eighteenth century.
Why, it may be asked, did the English and American courts sanction a doctrine, logically indefensible, and not recognized in other countries? No better answer has been found in the books than this statement of Lord Lindley: "The explanation of the doctrine that an undisclosed principal can sue and be sued on a contract made in the name of another person with his authority is, that the contract is in truth, although not in form, that of the undisclosed principal himself. Both the principal and the authority exist when the contract is made; and the person who makes it for him is only the instrument by which the principal acts. In allowing him to sue and be sued upon it, effect is given, so far as he is concerned, to what is true in fact, although that truth may not be known to the other party.
"At the same time, as a contract is constituted by the concurrence of two or more persons and by their agreement to the same terms, there is an anomaly in holding one person bound to another of whom he knows nothing and with whom he did not, in fact, intend to contract. But middlemen, through whom contracts are made, are common and useful in business, and in the great mass of contracts it is a matter of indifference to either party whether there is an undisclosed principal or not. If he exists it is, to say the least, extremely convenient that he should be able to sue and be sued as a principal, and he is only allowed to do so upon terms which exclude injustice." 9
Lord Lindley makes it clear that the English doctrine was the outcome of the feeling that it was just that the undisclosed principal should have the benefits and the burdens of the contract made in his behalf. But although he sees the anomalous character of the doctrine, it seems not to have occurred to him or to the judges who introduced it, that a more perfect justice might have been worked out without any sacrifice of the elementary principles of the law of contract. The failure to see how the desired justice could be brought about in any other way is the
true explanation, it is believed, of the rule permitting the undisclosed principal to sue and be sued upon contracts made by his agent.
Let us see what measure of justice might have been attained, if actions by and against the undisclosed principal had not been allowed. Obviously there would have been the same relation between the third person and the agent in the case of simple contracts, which now exists in the case of contracts under seal and of bills of exchange and promissory notes. As to claims against the third person, the agent, and the agent only would be the obligee; as to claims in favor of the third person, the agent and the agent only would be the obligor.
To take up first claims in favor of the agent. The agent holds the legal title to the claim against the third person as he would hold the title to a covenant or note. But as he acquired it for the benefit of the undisclosed principal, he is trustee of it for the latter. The undisclosed principal as cestui que trust would realize indirectly through the trustee all that under the actual law he now obtains from him by a direct action against him. The third person would have the same defenses against the trustee suing for the principal, his cestui quc trust, which he now has against the principal suing in his own name. The only difference would be this, that his defenses to an action by the agent suing as trustee would be legal defenses, whereas his defenses to an action by the principal in his own name are, strictly speaking, equitable defenses based upon estoppel. If the agent should become bankrupt before collecting the claim against the third person, the claim being held byhim as trustee would not pass to his assignee in bankruptcy, but would continue tobe held by him in trust for the principal, and if the claim should be paid to the assignee in bankruptcy, the latter would have to account for it in full to the principal. One case may be put in which the existing anomalous doctrine and the trust theory here suggested would lead to opposite results. Suppose A has contracted to sell a tract of land to B, who was acting for C, an undisclosed principal, and that B, in violation of his duty to C has sold his claim against A to P, a purchaser for value without notice of C's interest therein. Under the rule which gives C a direct right against A, P must give way to the prior claim of C. But if C is only cestui que trust of the claim held by B against A, P will prevail over C in the numerous jurisdictions in this country in which the bona fide-purchaser of a chose in action takes it free and clear of equities in favor of persons other than the obligor. The preference of the bona tide purchaser over the undisclosed principal, it is submitted, is more satisfactory than the opposite result.
But the real difficulty is not in giving the undisclosed principal the benefit of the third person's contract with the agent, but in imposing upon the principal the burden of the agent's contract with the third person. If we accept the sound view that the agent alone can be charged directly upon the contract with the third person, is it true, as the courts seem to have assumed, that there is no way by which the third person may indirectly hold the undisclosed principal responsible for the fulfilment of the agent's contract? No, the assumption of the judges is not well-founded. There is a mode of legal procedure, which, without any departure from legal principles, would give the third person whenever he needs and, in justice, is entitled to it, the power to compel the undisclosed principal to make good the contract of his agent. The relation of principal and agent carries with it without any express agreement, the obligation on the part of the principal not only to repay the agent for all legitimate disbursements, but also to save him harmless from all authorized undertakings made by him as agent. In other words, the principal is subject to two distinct duties, the duty of reimbursement and the duty of exoneration.
2 0 Accordingly, if the agent has entered into a contract with a third person for the purchase of the latter's land for $io,ooo, although the agent, and the agent only, is chargeable on the promise to the seller to pay the purchase money, the undisclosed principal is also liable on his separate promise to the agent to pay, or to provide the funds with which the agent may pay, the seller. This right of the agent to exoneration by the principal is a thing of value, is property, a part of his assets. It is, therefore, like other property subject to execution at the suit of the third person who sold the land to the agent of the undisclosed principal. Choses in action, it is true, were not subject to common law execution until made so by comparatively modern legislation. But before such legislation they were accessible to credi-tors by equitable execution.
21 Even since such legislation, the right of exoneration can be reached only by equitable execution. For there is one important difference between a debtor's right of exoneration and his other choses in action. In general, when the claim upon a chose in action is satisfied, it is the obligee who receives the fruits of the claim, and when a debtor's chose in action against another is sold under execution, the execution purchaser receives these fruits, as successor to the execution debtor. But when a claim for exoneration is satisfied, the performance is not to the obligee but to a third person, the obligee profiting not by a positive addition to his resources, but by the extinguishment of a liability to the third person. This right is not the subject of a common law execution. By its nature it is not marketable, for the buyer would get nothing of value to him by its purchase. Such a right can be realized only by specific performance, and it is well settled that equity will compel specific performance of the obligation to exonerate. 22 Furthermore, it would be idle for the ordinary creditors of the one entitled to be exonerated from his liability to the third person to seek, by an equitable execution, to compel their debtor to realize this right of specific performance. The performance would not inure to their benefit, but to the advantage of the third person. But this third person, unlike the other creditors, is vitally interested in the exercise by his debtor of the latter's right of exoneration. He, therefore, is clearly entitled to maintain a bill for equitable execution to compel the debtor to realize his asset, that is, his right of exoneration.
The reasoning just suggested has been applied in giving a remedy against the trust estate to one who has furnished supplies to the trustee for the benefit of the estate. It goes without saying that the trustee alone is liable on the contract with the third person. But the trustee has the right to apply the trust property in exoneration of liabilities reasonably incurred by him in the administration of the trust. If he is unwilling to exercise this right, the creditor may treat the right as an asset of the trustee and, by a bill for equitable execution, compel the trustee to apply the trust property in payment of the liability. 23 But the trustee has not only the right to exonerate himself out of the trust property; he has also a right to be exonerated by the cestui que trust out of the general assets of the latter :24 that is to say, the duty of the cestui que trust to exonerate the trustee is just like the duty of the principal to exonerate the agent. It seems clear that the courts which allow the creditor of the trustee to reach and apply the trustee's right of exoneration out of the trust property, could not consistently refuse to allow him to reach and apply the trustee's right of exoneration out of the general substance of the cestui que trust. Clavering v. Westley, 25 is a case in point. The right of equitable execution upon a debtor's right of exoneration is illustrated by another class of cases. If C promises B to pay B's debt to A, C's undertaking is similar to the obligation of the principal to exonerate the agent. If C's promise is under seal, A is generally not allowed to sue C at law even in jurisdictions which allow such an action upon a promise not under seal. But A is allowed, nevertheless, to treat C's promise to pay B's debt as an asset of B's, and to enforce B's right of exoneration through a decree for its specific performance.
2G
It is evident from these illustrations, that, if the courts had seen their way to charge the undisclosed principal upon the theory of equitable execution against the agent's right of exoneration, they would not have been invoking a novel and untried equitable principle. It is now too late, of course, to apply this theory to simple contracts made by the agent of an undisclosed principal. But there seems to be no good reason why it should not be applied in cases where the agent contracts under seal or by bill or note, or as a shareholder of a corporation, or by one simple contract in behalf of several independent principals 27 .
It should be observed, however, that the working out of the right against the undisclosed principal through the agent's right of exoneration, will not always lead to the same practical results in the case of contracts under seal, that have been reached by the anomalous actual doctrine governing simple contracts.
If, for example, the principal has paid the agent in discharge of his duty to him, that ends the agent's right to exoneration and, consequently, the third person's right to equitable execution. But in England, the undisclosed principal presumably continues liable notwithstanding his payment to the principal unless the conduct of the third person led him to suppose that such payment would terminate his liability.
28
The right of exoneration might also be neutralized by the agent's misconduct after contracting with the third person. He might, for instance, misappropriate the goods he had bought on credit for the undisclosed principal. In such a case the third person would take nothing by his bill for equitable execution. 29 But under the existing anomalous rule the undisclosed principal would be liable on the agent's contract notwithstanding the agent's misconduct.
If, again, the agent's right of exoneration never arose, there could be, of course, no equitable execution for the third person. If, for example, an agent for an undisclosed principal made a contract in violation of his instructions, but a contract which would have been within the scope of his apparent authority, had the agency been disclosed, the third person could obtain no relief against the principal upon the theory of equitable execution. For the agent having disobeyed his instructions would have no right of exoneration against the principal. But in Watteau v. Fenwick 30, the undisclosed principal was charged upon the agent's contract in just such a case. 31
In the three instances of simple contracts just considered, the third person, under the anomalous English and American rule, profits unjustly at the expense of the undisclosed principal. On the other hand, under that same rule, in at least one case of simple contract, the third person suffers unjustly to the undeserved advantage of the principal. This is true when the agent, acting for several principals, strangers to each other, instead of making separate contracts in behalf of each, makes a single lump contract in behalf of all. The principals cannot be sued jointly upon the contract, nor can any one of them be sued alone upon the entire contract. But by bills for equitable execution the third person could reach and apply, towards the satisfaction of his claim against the agent, the latter's separate rights of exoneration against the independent principals to the extent of each one's interest in the contract. If the reasoning of this article is sound, the anomalous, but established English and American rule is open to these three objections. First, it violates fundamental principles of contract. Secondly, it gives the third person no relief against the principal upon the agent's contracts under seal, his negotiable contracts, or his liability as a shareholder, although, in point of justice, relief is demanded as much upon contracts in these forms, as upon simple contracts. *Thirdly, as a practical working rule in the case of simple contracts, it frequently operates unjustly, sometimes putting unmerited burdens upon the principal and sometimes denying the third person merited relief.
The doctrine of equitable execution upon the agent's right of exoneration, on the other hand, has these three merits. It accords with legal principle, it applies uniformly to all forms of contract, and produces just results.
James Barr Ames.
